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Background

This consultation is about the proposed transfer of statutory provisions about the establishment and disestablishment of special schools from one Act to another, and about the re-naming of special schools. The changes do not affect the number of special schools or their operation.

The government intends to replace both the Education Acts 1964 and 1989 with new legislation. In doing so it proposes to transfer the legislative provisions currently contained in the Education Act 1964 for establishing and disestablishing special schools into the new legislation, with minor changes to remove references to some clinics and classes that are no longer used. It is also proposed to change the name "special school" to "specialist school".
There are 27 day special schools across New Zealand for students in years 1 to 13. There are also 5 residential special schools and 3 regional health schools. All of these special schools are established under the process in the 1964 Act. Residential and day special schools support students with high needs, and regional health schools provide teachers for children who are unwell.

Most schools are established by the Minister under section 146 of the Education Act 1989 and disestablished under section 154 of that Act. There is a different legislative provision for establishing and disestablishing special schools. This is section 98 of the Education Act 1964.
Section 98 of the 1964 Act also refers to the establishment and disestablishment of special classes, clinics and services. There are no longer any special classes or clinics established by the Minister. The Ongoing Resourcing Scheme (ORS) is treated as a special service under the 1964 Act. ORS provides support for students with the highest level of need for learning support to learn alongside other students at school. Changes are not proposed to the ORS provisions.

Current situation

The process for establishing and disestablishing special schools is different to the process for establishing and disestablishing other and integrated schools. For special schools the provisions are some of the last remaining provisions in the 1964 Act.
Currently, to establish any special school (or class, clinic or service), the Minister must "have regard to the provision of special education in any locality or localities". Likewise, unless dissatisfied with the way the school is being run, the Minister must only disestablish the school (or class, clinic or service) if he or she considers that sufficient provision (for the provision of special education) is made by another similarly established special school (class, clinic or service), or by any other school or class in, or reasonably near to, the same locality. It is not proposed to alter these different decision-making criteria, merely to move them from one Act to another.

Parents can only enrol their child at a special school with the consent of the Secretary under section 9 of the Education Act 1989. They have a right to require the reconsideration of that decision. They may also require reconsideration of a decision to decline ORS funding (as a special service under section 98 of the 1964 Act). These rights are currently in section 10 of the 1989 Act.
Proposals for change

The current legislative provisions about establishing and disestablishing special schools would be transferred into new legislation. The only amendment will be to remove references from the legislation to special classes and clinics established by the Minister as there are no longer any such classes or clinics being established.

The references to school or service and their establishment and disestablishment with the same criteria will be retained. Special education initiatives including ORS and Resource Teachers: Learning and Behaviour have been established, with ORS categorised as a special service.

In addition, the legislation would be amended to replace the term "special school" with the term "specialist school".

Replacing the term "special school" with the term "specialist school" in the legislation would reflect current practice which is increasingly focussed on the provision of specialist education through regular schools. It would also signal that these types of schools should be identified by their role in providing specialist education (including learning support and specialist teachers) rather than by labelling the school (and, by implication, the students) as "special".
How to have your say

We are seeking your views on the proposals to transfer the current legislative provisions about establishing and disestablishing special schools into a new Act and to replace the term "special schools" with the term "specialist schools", before the government makes a decision about including them in a Bill.

You can email a submission to legislation.consultation@education.govt.nz or write to:

Education Consultation

Ministry of Education

PO Box 1666

Wellington 6140

New Zealand

Submissions close on 14 June 2019 and will inform advice to the Minister on final policy proposals that would be submitted to Cabinet and, if approved, would be reflected in the wording of proposed new education legislation.

Personal information and confidentiality

Submissions and documents associated with the consultation process meet the definition of official information, and are therefore subject to the Official Information Act 1982.

Further information

If you have any questions about making a submission, or would like more information, please email legislation.consultation@education.govt.nz
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